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STATEMENT OF QUESTION PRESENTED 

Whether legal relief in the form of a judgment for dam¬ 
ages, or equitable relief in the form of a finding of civil 
contempt, with fine or commitment, should have been 
granted by the District Court where Appellee agreed and 
conspired with his co-defendants to have a bid made at a 
judicial sale by his niece, one of the co-defendants, an im¬ 
pecunious “straw” bidder, bidding at his request, in order 
that Appellee and the other co-defendant could carry out a 
plan by which Appellee was to contribute the entire pur¬ 
chase price of the property, although he would take a deed 
of trust for the full price, and where Appellee actively par¬ 
ticipated in the bidding by giving signals to the bidder in 
open court, when the “straw” bidder later failed to per¬ 
form her bid which was accepted by the Court and the 
property, by order of Court, has been resold at the risk of 
the defaulting purchaser or purchasers at a loss of over 
$ 11 , 000 . 00 . 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 12,850 


AUBREY E. ROBINSON, JR., and 
JO V. MORGAN, JR., Receivers and Trustees, Appellants, 

v. 

RICHARD H. BECKLEY, Appellee. 


Appeal From ihe United Stales District Court for the 
District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment in favor of Appellee 
against Appellants as Receivers and Trustees, dismissing 
the third party complaint with costs, after a trial before the 
District Court sitting without a jury. 

Judgment was entered on June 9, 1955 and this appeal 
was noted July 8, 1955. 
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Jurisdiction is invoked by virtue of Section 1291, Title 
28, U. S. Code. 

STATEMENT OF THE CASE 
Facts 

After conclusion of the trial on the third party complaint 
between the Appellants as Receivers and Trustees on the 
one hand, and Appellee and two co-defendants on the other, 
the Trial Court made detailed findings of fact, made con¬ 
clusions of law, and entered judgment thereon. The Appel¬ 
lants do not contest the sufficiency of the evidence to 
support the findings of fact of the Trial Court. The facts 
are, therefore, contained in the findings of fact (A. 15-18) 
which may be summarized as follows: 

Appellants are the duly appointed and acting Receivers 
and Trustees in Civil Action No. 3314-50 in the United 
States District Court for the District of Columbia and as 
such were ordered and directed to sell the real property 
known as Lot 18 in Square 441, improved by 1827 7th 
Street, X. W., in the District of Columbia and the business 
located therein. (Finding of Fact No. 1) 

Appellants reported to the District Court an offer of one 
Samuel Block to purchase said property at the price of 
$23,250.00, and an order nisi was entered and published, 
returnable October 28, 1952. (Finding of Fact No. 2) 

Several months prior to the return date of order nisi 
the Appellee and his two co-defendants William B. Smith 
and lone Lane, held a conference in the home of co¬ 
defendant Lane concerning the purchase of said property. 
Co-defendant Smith, who was then renting the premises 
from the Appellants, did not wish to lose his lease and was 
interested in obtaining the property. He had no ready 
funds for this purpose so he obtained the agreement of 
Appellee to supply the money necessary to buy the prem- 
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ises. Appellee suggested that the title of the property be 
put in his name but co-defendant Smith pointed out the 
advanced age of Appellee and suggested that the property 
be put in the name of co-defendant Lane who was the 
niece of Appellee and a close friend of co-defendant Smith. 
Appellee so agreed. (Findings of Fact No. 3) 

Prior to the submission of the aforesaid bid of Samuel 
Block to the District Court, co-defendant Lane had made a 
written offer to the Appellants to purchase the property for 
a price of $20,000.00, such offer being made pursuant to her 
agreement with Appellee and co-defendant Smith referred 
to in the foregoing paragraph. Such offer was not accepted 
by the Appellants, however, and the higher offer of Block 
was submitted instead. (Finding of Fact No. 4) 

Sometime prior to the return date of the order nisi, 
Appellee and co-defendant Smith agreed that the money 
put up by Appellee to purchase the property would be 
secured by a first deed of trust and would be repaid to 
Appellee at the rate of $400.00 per month, which would be 
first applied to interest at six (6) per cent and the balance 
to the principal. At that time, the Appellee was the holder 
of an old first trust on the property having a balance of 
about $10,000.00, and he intended to use this as a credit 
against whatever had to be paid for the property. (Find¬ 
ing of Fact No. 5) 

Co-defendant Lane had no financial resources except a 
small bank account not exceeding five or six hundred 
dollars and no other assets except personal clothing and 
furniture and this fact was known to the Appellee and his 
co-defendant Smith. Co-defendant Lane was acting in 
making the original bid and in agreeing to go to the return 
of order nisi at the request of the Appellee and of co¬ 
defendant Smith and had no personal interest in owning 
the property. (Finding of Fact No. 6) 

The morning of the return of order nisi on October 28, 
1952 the Appellee, together with co-defendants Lane and 
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Smith went to the courtroom of Judge Youngdahl of the 
United States District Court before whom the order nisi 
was returnable. Before entering the courtroom, Appellee 
stated that he would not put up more than $30,000 towards 
the purchase price. This was the first time any limit had 
been mentioned. (Finding of Fact No. 7) 

When the case was called in open court, bidding started 
with an offer of $27,500.00 subject to a five (5) per cent 
commission by one Frank M. Doyle. Whereupon, co¬ 
defendant Lane bid $28,737.50, and then one J. Joseph 
Barse bid $29,000.00. The bidding continued between these 
three bidders and the final bid was $33,500.00 made by 
co-defendant Lane, which bid was accepted by the court 
and the hearing was adjourned. (Finding of Fact No. 8) 

Prior to the commencement of the bidding, co-defendant 
Lane was seated in the front row of the spectators’ section 
of the courtroom between Appellee and co-defendant Smith. 
When the case was called, she rose and walked just inside 
the bar of the court where she stood and made her bid. 
Several times during the bidding before she made a bid 
she would look at the Appellee and co-defendant Smith 
who would confer, whereupon the Appellee would nod his 
head and then the co-defendant Lane would make her bid. 
(Finding of Fact No. 9) 

On November 14, 1952, the District Court entered an 
order confirming the sale to co-defendant Lane for 
$33,500.00 net, all cash, and directed the Appellants to 
convey the property to her. At the close of the bidding on 
October 28th, co-defendant Lane had given the Appellants 
a $500.00 deposit which they still held. (Finding of Fact 
No. 10) 

Thereafter, the Appellants made due tender of the deed 
to the property to the co-defendant Lane, but the co¬ 
defendant Lane failed to pay the balance of the purchase 
price or any part thereof to the Appellants. (Finding of 
Fact No. 11) 
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Thereafter, the District Court ordered the property sold 
again at order nisi at the risk of the defaulting purchaser 
or purchasers and said property was sold to one Jules 
D. Scheer for a price of $22,285.00 and Appellants were 
allowed $413.85 as compensation for the sale of said prop¬ 
erty to said Scheer. (Finding of Fact No. 12) 

Rulings of the District Court 

The District Court concluded as a matter of law (A. 
18) that: 

Co-defendant Lane, as agent for undisclosed principal in 
making the bid of $33,500.00, which was accepted by the 
District Court, is liable to the Appellants for deficiency 
of $11,024.70, with interest from November 14,1952. (Con¬ 
clusion of Law No. 1) 

Co-defendant Lane was acting as agent for co-defendant 
Smith when she made said bid which was accepted, and 
said co-defendant Smith was the real purchaser at said 
sale of October 28, 1952. (Conclusion of Law No. 2) 

Co-defendant Smith is liable to the Appellants in the 
sum of $11,024.70 and interest from November 14, 1952. 
(Conclusion of Law No. 3) 

Appellee’s relationship was that of a lender of money to 
purchase the property, and co-defendants Lane and Smith 
were not engaged in a joint venture with Appellee nor was 
co-defendant Lane his agent when she made said bid. 
(Conclusion of Law No. 4) 

Appellee is not indebted to Appellants. (Conclusion of 
Law No. 5) 

Thereupon, the District Court entered judgment in favor 
of the Appellants and against co-defendants Lane and 
Smith, jointly and severally, in the sum of $11,024.70 and 
interest at six (6) per cent per annum from November 14, 
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1952, and costs. (A. 18-19) No appeal was taken from 
such judgment against co-defendants Lane and Smith. 

The District Court further entered judgment in favor 
of Appellee and against Appellants dismissing the third 
party complaint with costs with respect to Appellee. (A. 
19) This appeal is from such judgment in favor of Ap¬ 
pellee (A. 19-20). 

STATEMENT OF POINTS 

The Appellants contend that: 

1. Conclusions of Law No. 4 and 5 are not supported 
by the Findings of Fact. 

2. The judgment in favor of Appellee is not supported 
by the Findings of Fact. 

3. The Findings of Fact support a judgment in favor 
of Appellants and against Appellee in the sum of $11,024.70 
and interest at six (6) per cent per annum from November 
14, 1952, or in the alternative, an order holding Appellee 
in contempt of court and committing him to custody until 
such sum and interest is paid to Appellants, or both. 

4. Appellee was engaged in a joint venture with co¬ 
defendants Lane and Smith and is liable for the deficiency. 

5. Co-defendant Lane acted as agent for Appellee in 
making her bid, and Appellee is responsible for the defi¬ 
ciency. 

6. Appellee has agreed, combined and conspired with co¬ 
defendants Lane and Smith to commit a fraud upon the 
District Court by using an impecunious “straw” bidder at 
a judicial sale without revealing such fact to the District 
Court, thus inducing the District Court to accept said bid 
rather than a bid from a responsible bidder, and Appellee 
has thereby committed a civil contempt of the District 
Court. 
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7. Sanctions may be taken against Appellee for such 
contempt unless and until the deficiency is paid to Appel¬ 
lants. 


SUMMARY OF ARGUMENT 

1. The findings of fact indicate that Appellee requested 
co-defendant Lane to make the bid accepted by the court 
and that she made it for his benefit, so that he could carry 
out a plan with co-defendant Smith with respect to the 
property. She was his agent, and he is liable for the de¬ 
ficiency. 

2. Appellee and his co-defendants were engaged in a 
joint venture with respect to the property and he is re¬ 
sponsible for the acts and defaults of his co-defendants. 

3. Appellee committed a serious contempt of the Trial 
Court when he pursuaded and induced an impecunious 
“straw” bidder, co-defendant Lane, to bid at the order 
nisi, and actively collaborated and assisted in the plan to 
foist a sham bidder on the Trial Court, even to the extent 
of instructing her during the bidding in the courtroom. 
For such contempt a fine equal to the deficiency may be 
assessed, payable to Appellants, or the Appellee may be 
committed until the deficiency is paid. 

ARGUMENT 

Introduction 

The Appellants do not attack the sufficiency of the evi¬ 
dence to support the findings of fact. The errors of the 
Trial Court were three in number. The conclusion of law 
that there was no agency is not supported by the findings 
which compel an opposite conclusion. The same is true 
as to conclusion of law that there was not a joint venture. 

The final error was failure of the Trial Court to grant 
appropriate relief against Appellee which the findings of 
fact require. It is the function and duty of this Court 
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to determine whether the correct conclusions of law have 
been deduced from the undisputed facts. Great A. <& P. 
Tea Co. v. Supermarket Equip. Corp., 340 U.S. 147, 153-4 
(1950). 

1. Appellee is Responsible for the Deficiency as the Undisclosed 
Principal of Co-Defendant Lane 

The Trial Court concluded that co-defendant Lane was 

not the agent of Appellee when she made the bid accepted 

bv the court because he was merely a lender of monev 
*■ • * 

(Conclusion of Law No. 4, A. 18). This conclusion was 
error. 

There is no doubt that a principal may be held for 
deficiency if his agent fails to complete the sale after 
making a bid, whether the agent is disclosed or not, 
either by a judgment for damages, or equitable relief for 
contempt of court. Feldman v. American Palestine Line, 
18 F. 2d 749 (C.A. 2d, 1927) (disclosed principal); Na¬ 
tional Regulator Co. v. Abco Boiler Corp., 42 F. 2d 712 
(S.D.N.Y. 1929) aff’d per curiam, 42 F. 2d 713 (C.A. 2d, 
1930); (undisclosed principal), and the Trial Court en¬ 
tered judgment against co-defendant Smith on that basis 
(Conclusions of Law No. 1, 2 and 3, A. 18), although 
equitable relief was denied on grounds not applicable to 
Appellee (A. 27). 

The Trial Court disposed of the agency question as to 
Appellee on the theory that he did not intend to own the 
property. In this it erred. 

Appointment of agent by the principal and acceptance 
by the agent may be implied from their conduct. The crea¬ 
tion of the relation of principal and agent rests in the 
intention of the parties. 

“[However] a common intent to create an Agency 
is not required, as agency is to be determined by the 
relations of the parties as they in fact exist under 
their agreements or acts, and is to be established or 
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disproved by the facts taken as a whole, and elements 
apparently characterizing the transaction as of a dif¬ 
ferent nature must, where the intention to create an 
agency appears, be disregarded.” 2 C.J.S., “Agency” 
section 17. 

Appellee had first intended to take title in his name, and 
had he done so would have been responsible for the defi¬ 
ciency. (Finding of Fact No. 3, A. 16). Co-defendant 
Lane was suggested as an alternative to putting title in 
Appellee’s name. (Finding No. 3). 

Even as a lender, Appellee was interested that co¬ 
defendant Lane’s bid be accepted. As the Trial Court 
remarked, the proposed loan was at a good rate (A.3£). 
Co-defendant Lane made the first unaccepted written bid 
at his request as well as co-defendant Smith’s and went to 
the hearing on the other nisi at Appellant’s request, re¬ 
ceiving signals from Appellee during the course of her bid¬ 
ding. (Findings of Fact No. 4, 6 and 9, A. 16-17) Whatever 
Appellee’s role, he desired co-defendant Lane to bid in her 
own name, and she bid for the benefit of her uncle, the 
Appellee, as well as for co-defendant Smith’s benefit. 

Co-defendant Lane may not have been his agent to pur¬ 
chase the property, but she was his agent to see that the 
final bid went to herself so that a previous plan made by 
Appellee and co-defendant Smith could be carried out. 

The Court found as a fact that “—Defendant Lane was 
acting in making the original bid and in agreeing to go to 
the return of the order nisi at the request of the other de¬ 
fendants and had no personal interest in owning the prop¬ 
erty.” (Finding of Fact 6, A. 16-17). This finding is tanta¬ 
mount to a finding opposite to Conclusions of Law No. 4, 
that co-defendant Lane was Appellee’s agent in going to 
the Court sale of the property and entering the bid which 
was accepted by the Court. 

Having bid at Appellee’s request, co-defendant Lane 
could reasonably expect reimbursement for any loss she 
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sustained, and loss she was sure to sustain as she had 
no resources. She was his agent and he her principal. 
Relief, either by judgment or by civil contempt proceed¬ 
ings should have been granted against Appellee. 

2 , Appellee and His Co-Defendanis Were Engaged in a Joint 
Enterprise, and He is Responsible for the Acts and Defaults 
of His Co-Defendants Lane and Smith 

The findings of the Trial Court indicate a joint plan by 
co-defendant Smith and Appellee, assisted by co-defend¬ 
ant Lane as a “straw”, to obtain the premises and busi¬ 
ness offered for sale by Appellants and sold by the Court. 
(A. 15-18). First title was to be in Appellee, but later it 
was decided to put in co-defendant Lane, his niece, (Find¬ 
ing of Fact No. 3). Later it was decided that a deed of 
trust would be made to Beckley for the entire purchase 
price of the property. (Finding of Fact No. 4), an ar¬ 
rangement not inconsistent with a real ownership in Ap¬ 
pellee, in view of the other devious legal devices incorpo¬ 
rated in their plan. For the first time as they entered 
the courtroom Appellee mentioned a limit of $30,000.00 
(Finding of Fact No. 7), but apparently this was aban¬ 
doned during the bidding, since co-defendant Lane was 
receiving signals from Appellee (Finding of Fact No. 9) 
and since co-defendant Lane would not have bid higher 
than she understood she was being instructed to do, she 
having no personal interest in owning the property nor 
funds of her owm, and was there only at Appellee’s and 
co-defendant Smith’s request (Finding of Fact 6). 

The Trial Court stated frankly his suspicion that Ap¬ 
pellee was a principal in the transaction, but felt the facts 
as proved were insufficient to sustain a judgment (A. 26), 
despite the clear loss sustained by the Appellants (A. 27). 
Appellants submit however, that the proven facts are 
sufficient to hold Appellee as a party to a joint venture, 
or as co-defendant Lane’s principal, and submit that re¬ 
lief should have been given against Appellee. 
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3. The Trial Court Should Have Granted Equitable Relief for 

Contempt of Court 

The Trial Court ordered the Third Party Complaint 
dismissed against Appellee because he concluded as a 
matter of law that co-defendant Lane was not his agent 
and that Appellee was not participating in a joint ven¬ 
ture (A. 18). These rulings were both strictly legal con¬ 
cepts as though this were a simple suit for damages for 
breach of contract. Despite the fact the Trial Court had 
some misgivings on this score and recognized that the 
machinations of the defendants had caused serious loss 
to the estate (A. 27) as well as recognizing the duty of the 
Appellants as fiduciaries and officers of the court to bring 
the facts before the court (A. 26-29), the court failed to 
grant any equitable relief on the theory of a contempt of 
court committed by Appellee. Such action was proper 
under the general prayer of the Third Party Complaint 
(A. 12) and of the original Order to Show Cause (A. 3), 
and was specifically sought by Appellants at the close of 
all the testimony (A. 21-23). 

Even if the Trial Court were correct in concluding that 
co-defendant Lane was not an agent and that there was 
no joint venture, the Trial Court erred in dismissing the 
complaint, without holding Appellee in civil contempt 
of court, fining him the amount of the deficiency and or¬ 
dering him to pay it to Appellants, or committing him to 
custody until the deficiency was paid to Appellants. 

While a direct judgment for the deficiency is permissible 
in a case of a defaulting purchaser at a judicial sale, Na¬ 
tional Regulator Co. v. Abco Boiler Corp., 42 F. 2d 712 
(S.D.N.Y. 1929) aff’d. per curiam 42 F. 2d 713 (C.A. 2d, 
1930), and may be given jointly and severally against 
agent and undisclosed principal, as done by the Trial 
Court herein,* as in the Abco case, the cause of action is 

* The Trial Coart denied Appellants’ request for equitable relief because 
it felt it would be useless in view of co-defendant’s financial status (A. 27) 
a consideration inapplicable to Appellee (A. 26). 
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primarily, by the great weight of authority, one in equity 
for a contempt of the court which appointed the receiver, 
or as here, actually conducted the sale. 

The leading case is Camden v. Mayhew & Co., 129 U.S. 
73 (1S89) in which the Supreme Court of the United States 
held that a defaulting bidder at the judicial sale may be 
held to his bid, the property resold at his risk and an 
equity order entered requiring him to make good the defi¬ 
ciency, all in the basic receivership proceeding, no separate 
suit being required to ascertain or enforce his liability. See 
also In re Jungman, 186 Fed. 302 (C.A. 2d 1911); Mason 
v. Wolkowich, 150 Fed. 699 (C. A. 1st, 1906); Honerkamp 
Co. v. Steves Lumber & Bldg. Co., 95 F. 2d 593 (C.A. 5th, 
1938); North Alabama Assets Co. v. Orman , 15 F. 2d 909 
(C.A. 5th, 1926); Gordon v. Woods, 189 F. 2d 76 (C.A. 1st, 
1951). 

In Feldman v. American Palestine Line, 18 F. 2d 749 
(C.A. 2d, 1927) a disclosed principal whose agent had 
made the bid was held in contempt of court when the sale 
was not consummated, fined and required to pay expenses 
and attorney’s fee occasioned by the default, and the Court 
of Appeals said no formal finding of contempt was neces¬ 
sary to sustain such an order, it being implied. 

The opinion in The Atlanta, 82 F. Supp. 218 (S.D. Ga. 
1948) indicated that a defaulting purchaser was made to 
pay the full purchase price to escape an order of adjudi¬ 
cation for contempt, a fine equal to the price, and commit¬ 
ment until the price was paid. 

That the concept is equitable and not merely a legal 
remedy for damages, and thus not hampered and limited 
by legal technicalities, as felt the Trial Court, is illustrated 
by the case of Plimpton v. Mattakeunk Cabin Colony, 
6 F. Supp. 72 (D. Conn. 1934). There the defaulting pur¬ 
chaser died before a final ruling on the order to show 
cause, yet the court held that his executors, although 
appointed in a foreign jurisdiction, would involuntarily 
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be made parties in his stead so that equitable relief might 
be given against them despite their claim that a federal 
court in Connecticut could have no power over them. 

The basic remedy is for contempt of court, for the civil 
offense of leading a court to believe a sale will be consum¬ 
mated which later is not. Appellee is just as guilty of 
contempt in this instance as if he had stood up from his 
bench in the courtroom and made the bid himself, and, 
indeed, is guilty of an even greater contempt, by being 
a party to a plan, a conspiracy, understanding or agree¬ 
ment, call it what one will, to foist on the court an 
impecunious sham bidder or “straw”. The findings of 
fact fully support this charge (A. 15-18). 

The bidder, co-defendant Lane, was Appellee’s niece 
in whose name he had agreed to have the property put as 
an alternative to his own (Finding No. 3). She had no 
financial resources and such fact was known to Appellee, 
yet Appellee requested that she make the original rejected 
written bid, and that she bid at the order nisi hearing 
(Findings No. 4 and 6). 

Appellee accompanied the impecunious bidder to the 
hearing, sat in the courtroom, and assisted her in her 
bidding by giving her signals by nod of head during the 
bidding (Findings Nos. 7 and 9). 

Appellee was an active conspirator and collaborator in 
what, in its bare essential, was the perpetration of a fraud 
upon the United States District Court, and a bare affront 
to its dignity. Anyone who rises to bid without disclosing 
an agency relationship represents that they are financially 
able to make a bid good. The court relies upon this repre¬ 
sentation, when it accepts the bid. Here two other bidders 
were turned down in favor of the final bid (Finding of 
Fact No. 4). Co-defendant Lane’s bid was a misrepre¬ 
sentation, she had no resources and was not interested 
in owning the property, as Appellee well knew (Finding 
No. 6). If co-defendant Lane committed a contempt, 
Appellee equally committed one. 
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The use of so called “straw” parties on real estate 
sales contracts and even at non-judicially supervised sales 
of real estate by trustees under deeds of trust have little 
in them to commend them. The use of a “straw”, or 
judgment proof, bidder at a judicial sale is a more serious 
matter and worthy of strict censure. In all dealings with 
our courts a full and complete disclosure is essential; to 
do otherwise is tantamount to suppression of evidence, as 
it may hamper the court in doing justice. To participate 
actively in a scheme to use a “straw” bidder at a judicial 
sale, as Appellee did, is at least a civil, if not indeed a 
criminal, contempt. 

Since appropriate action was open to the Trial Court 
on the facts found and had been requested by Appellants, 
the Trial Court erred in dismissing the Complaint as to 
Appellee. 

CONCLUSION 

The Trial Court erred in its failure to give relief against 
Appellee either as a principal of co-defendant Lane, as 
co-adventurer with his co-defendants, or for contempt of 
court. The judgment below should be reversed and the 
ease remanded with instructions to the Trial Court to 
grant appropriate relief upon the findings of fact, either 
in the form of a judgment for $11,024.70, interest and 
costs, or a finding of civil contempt, a fine in that sum to 
be paid to Appellants or commitment until the amount of 
said deficiency is paid to Appellants. 

Respectfully submitted, 

Aubrey E. Robinson, Jr. 

473 Florida Avenue, N. W. 

Washington 1, D. C. 

Jo V. Morgan, Jr. 

815 Fifteenth Street, N. W. 

Washington 5, D. C. 
Receivers and Trustees , 
Appellants. 
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APPENDIX 


148 Filed Nov. 19, 1954 

Motion for Order to Show Cause 

Aubrey E. Robinson, Jr. and Jo V. Morgan, Jr., receivers 
and trustees respectfully represent to the Court: 

1. They arc the duly appointed and qualified receivers 
and trustees in the above entitled cause and as such were 
directed by this Court to sell the real property known as 
lot 18 in square 441 improved by premises 1827-7th Street, 
N. W. in the District of Columbia, and that one Samuel 
B. Block made an offer to purchase said property and 
that said offer was submitted to this Court by report 
which was served on the parties on September 23, 1952, 
and that thereafter an order nisi was entered and that at 
the hearing on said order several parties bid for the prop¬ 
erty and that one lone Lane finally bid $33,500.00 net, all 
cash, and such offer was accepted by the Court by an order 
entered November 14, 1952, which order also required the 
trustees to give ail additional undertaking in the sum of 
$30,000.00, which was forthwith filed. 

2. Thereafter as indicated by motion of the receivers 
and trustees for order to sell real estate and business at 
risk of defaulting purchaser, served July 13, 1953, the re¬ 
ceivers and trustees made a valid tender of a deed of said 
property to said Tone Lane, but the said lone Lane failed 
to pay the purchase price to the receivers and trustees. 

3. Thereafter there was entered on the docket on 
August 12, 1953 an order that the receivers as trustees, sell 
said premises and businesses at public or private sale pur¬ 
suant to local Civil Rule 31 at the risk of defaulting pur¬ 
chaser or purchasers, and thereafter the receivers sold 
said property after publication of order nisi to one Jules 
D. Sclieer for $22,385.00, their said sale has been con- 
sumated and the purchase price paid to the receivers. 
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4. By order of this Court the receivers were allowed 

compensation for their services in connection wdth 
149 the first sale to said lone Lane of $413.94 and for 
their services in connection with the second sale the 
sum of $409.70. 

5. The receivers and trustees are informed and believe 
that in making the bid which was accepted and ratified 
by the Court by said order of November 14, 1952 that said 
lone Lane was acting either in a joint venture with or as 
an agent or so called “straw” for one Edward Beckley 
whose last known address is 1800 New Jersey Avenue, 
N. W., Washington, D. C. and plaintiff William B. Smith 
whose last known address is 1827-7th Street, N. W., Wash¬ 
ington, D. C. or one of them. The last known address of 
said lone Lane is Apartment 108, 654 Girard Street, N. W., 
Washington, D. C. 

Wherefore, the premises considered the receivers and 
trustees pray: 

1. That an order to show cause issue directed to said 
lone Lane, said Edward Beckley, and said William B. 
Smith, directing them to show cause why judgment should 
not be entered against them for $11,524.70, interest and 
costs, 

2. That after service of said order upon the defendant 
that final judgment in the sum of $11,524.70, interest and 
costs be entered against said lone Lane, said Edward 
Beckley and said William B. Smith. 

3. And for such other and further relief to which the 
receivers and trustees are entitled. 

Aubrey E. Robinson, Jr. 

Aubrey E. Robinson, Jr. 

Jo V. Morgan, Jr. 

Jo V. Morgan, Jr. 

Receivers and Trustees. 
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151 Filed Nov. 24, 1954 

Order to Show Cause 

Upon consideration of the motion of the receivers and 
trustees for an order to show cause, it is by the Court this 
24th day of November, 1954, 

Ordered that lone Lane, Edward Beckley and plaintiff, 
William B. Smith, show cause on or before the 20th day 
of December, 1954 why judgment should not be entered 
against them, or any of them, in the sum of $11,524.70 
interest and costs, and why no other relief should be 
granted against them, as prayed in said motion, provided 
a copy of this order and of such motion be served upon 
Benjamin Simon, Esquire, attorney for plaintiff in ac¬ 
cordance with Federal Rule of Civil Procedure 5, and pro¬ 
vided that a copy of this order and of such motion be 
served bv the U. S. Marshal, or by his deputy, upon said 
Edward Beckley and said lone Lane pursuant to Federal 
Rule of Civil Procedure 4, on or before the 9th day of 
December, 1954. 

Walter M. Bastian 
Judge 


152 Filed Dec. 17, 1954 

Answer to Order to Show Cause and Motion 

Comes now Richard H. Beckley, by his attorney, Harry 
A. Grant, and for Answer to the Order to Show Cause, 
respectfully represents to this Court, as follows: 

1. That he is without knowledge or information sufficient 
to form a belief as to the truth of the averments set forth 
in the first paragraph of the Motion filed herein. 

2. That he is without knowledge or information sufficient 
to form a belief as to the truth of the averments set forth 
in the second paragraph of the Motion filed herein. 
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3. That he is without knowledge or information sufficient 
to form a belief as to the truth of the averments set forth 
in the third paragraph of the Motion filed herein. 

4. That he is without knowledge or information sufficient 
to form a belief as to the truth of the averments set forth 
in the fourth paragraph of the Motion filed herein. 

5. He denies the allegations set forth in paragraph five 
of the Motion filed herein, in so far as the allegations may 
pertain to this Respondent, and for further Answer to said 
paragraph, denies that the said lone Lane has ever acted 
as a straw or agent for said Respondent, and more parti¬ 
cularly, the bid transaction alleged in said paragraph of 
the Motion filed herein. 

Further answering said Motion, Respondent has no 
knowledge of Edward Becklev, but says that a copy of the 
Order and Motion filed herein, was served upon Respond¬ 
ent at his residence, 1S00 New Jersey Avenue, Northwest, 
Washington, D. C. 

That said Motion is not accompanied by Points and 
Authorities in support thereof. 

153 That said Motion is set up as Complaint, with 
prayer for judgment, to which the Respondent should 
be allowed to Answer as a Complaint, and to have a trial 
on the issues drawm. 

That said Motion attempts to bring in your Respondent, 
a new party to said proceeding, without Summons and 
Complaint, and not in accordance with the Rules of this 
Court. 

That said Motion does not state a claim upon which 
relief can be granted as to said Respondent. 
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That as to the said Respondent, said Motion should be 
dismissed. 

Habby A. Grant 

Attorney for Richard H. Beckley 

Harby A. Grant 
Harry A. Grant 

Atty. for Respondent 
2049 N. 15th St. 

Arlington, Va. 
and 

Investment Building, 

C/O John W. Jackson, 

Attorney at Law. 


154 Filed Dec. 17, 1954 

Points and Authorities in Support of Respondent's Answer 

No points and authorities filed with Motion, as required 
by Rule 9b of the United States District Court Rules. 

That said Motion prays for Judgment against Respond¬ 
ent Richard H. Beckley. That said Motion is in the nature 
of a Complaint because it brings in new parties to the 
proceeding without summons and prays for judgment 
against said parties who should have a hearing set for 
the trial of the issues drawn as upon Complaint and An¬ 
swer, and that said relief cannot be obtained by Motion. 
See Rule 3 and 4-Civil Procedure Rules. 

That said Motion does not state a claim upon which 
relief can be granted as to said Respondent. See Rule 8c, 
Civil Procedure Rules. 

Habby A. Grant 
Attorney for Respondent 
Richard H. Beckley 
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155 Filed Dec. 21, 1954 

Motion for Supplemental Order to Show Cause and to Amend 
Motion for Order to Show Cause 

Aubrev E. Robinson, Jr. and Jo B. Morgan, Jr., Re¬ 
ceivers and Trustees, move for a supplemental order to 
show cause order entered November 24, 1954 directing 
Richard H. Beckley of 1800 New Jersey Avenue, N.W., 
Washington D.C. to show cause why judgment should not 
be entered against him in the sum of $11,524.70, interest, 
and costs, and why no other relief should be granted against 
him and in favor of Receivers and Trustees further move 
to amend their motion for order to show cause to amend 
the name “Edward Beckley” wherever found therein to 
read “Richard H. Becklev”. 

And for cause of this motion the Receivers and Trustees 
say they inadvertently inserted the wrong first name of 
said Richard H. Beckley and that the motion and facts 
stated therein referred actuallv to Richard H. Becklev. 

•> mf 

Aubrey E. Robinson, Jr. 

Aubrey E. Robinson, Jr. 

Jo V. Morgan, Jr. 

Jo V. Morgan, Jr. 

Receivers cmd Trustees 


157 Filed Dec. 24,1954 

Answer to Order to Show Cause 

Come now lone Lane and William B. Smith and for an¬ 
swer to the order to show cause issued by this Court on the 
24th day of November, 1954, say as follows: 

1. That lone Lane bid $33,500.00 on premises 1827 - 7th 
Street, N. W., at the request of Richard H. Beckley who 
desired her to take said property in her name; that it was 
understood between her and said Richard H. Beckley that 
said Richard H. Beckley would put up all the money for 
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the purchase of said property; that at the request of said 
Richard H. Beckley said lone Lane put up a $500.00 de¬ 
posit out of her own personal funds with the understand¬ 
ing that said sum of money would be returned to her by 
said Richard H. Beckley; that after the sale of said prop¬ 
erty to her said Richard H. Beckley refused to put up the 
cash necessary to consummate the transfer of the prop¬ 
erty; and that said lone Lane neither intended nor was she 
financially able to purchase the property for her owu use 
or jointly with said Richard H. Beckley or William B. 
Smith. 

2. That said William B. Smith had no other interest in 
the sale of said premises than to lease the barber shop 
and pool room in said premises from whomever the new 
owner might be. 

Wherefore, the premises considered, lone Lane and 
William B. Smith pray: 

1. That the order to show cause issued herein be va¬ 
cated as to them. 

2. That the receivers herein be directed to refund to 
lone Lane the deposit of $500.00 which she put up on be¬ 
half of Richard H. Beckley. 

**••#*•••• 

158 District of Columbia, ss: 

lone Lane and William B. Smith, being first duly sworn 
on oath, depose and say that they have read the foregoing 
ans-wer by them subscribed and know the contents thereof; 
that those matters therein stated as of personal knowledge 
are true and those stated upon information and belief they 
believe to be true. 

Ione Lane 
lone Lane 

William B. Smith 
William B. Smith 
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Subscribed and sworn to before me this 17th day of 
December, 1954. 

(Signature Illegible) 

Notary Public, D. C. 

Benjamin Simon 
Benjamin Simon 
Attorney for lone Lane and 
William B. Smith 
416 - 5th Street, N. W. 

Washington, D. C. 


159 Filed Jan. 27,1955 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3314-50 


William B. Smith, Plaintiff, 


vs. 

Hank P. Smith, Defendant. 

Order 

Upon further consideration of the motion of the receivers 
and trustees for order to show cause, and upon considera¬ 
tion of the motion for supplemental order to show cause 
and to amend order to show cause, and of the answer filed 
by lone Lane and William B. Smith and the answer and 
motion filed by Richard H. Beckley, and it appearing to 
the Court that said Richard H. Beckley was inadvertently 
referred to in the motion and order as Edward Beckley, 
it is by the Court this 27th day of January, 1955, 

Ordered that the order to show cause entered November 
November 24, 1954 in the above entitled cause be, and the 
same is hereby, vacated without prejudice to the filing of 
a third party complaint in this action by the receivers and 
trustees against said lone Lane, William B. Smith and 
Richard H. Beckley. 
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And It Is Further Ordered that Aubrey E. Robinson, 
Jr. and Jo V. Morgan, Jr., receivers and trustees, be, and 
they are hereby, authorized and directed to file such third 
party complaint in this cause. 

James R. Kirkland 
Judge 

No objection: 

Benjamin Simon 

Attorney for plaintiff and for 
lone Lane and William B. Smith 

Harry L. Ryan, Jr. 

Attortiey for defendant 

Frank N. Stickler 
Assistant U. S , Attorney 
Attorney for Intervnor 

Harry A. Grant 

Attorney for respondent, Richard H. Beckley 

Aubrey E. Robinson, Jr. 

Aubrey E. Robinson, Jr. 

Jo V. Morgan, Jr. 

Jo V. Morgan, Jr. 

Receivers and Trustees 
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160 Filed Feb. 2, 1955 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3314-50 

William B. Smith, Plaintiff, 
vs. 

Hank P. Smith, Defendant. 

Aubrey E. Robinson, Jr., Trustee and Receiver, 

473 Florida Avenue, N. W. Washington, D. C. 

and 

Jo V. Morgan, Jr., 815 - 15th St., N. W. Washington, D. C. 
Trustee and Receiver, Third party plaintiffs, 

vs. 

William B. Smith, 1827 7th Street, N. W. Washington D. C. 

and 

Ione Lane, Apt. # 108, 654 Girard Street, N. W. 
Washington, D. C., 
and 

Richard H. Beckley, 1800 New Jersey Avenue, 
Washington, D. C., Third party defendants. 

Third Party Complain! of Receivers and Trustees 

1. Third Party Plaintiffs, Aubrey E. Robinson and Jo 
V. Morgan, Jr. are the duly appointed and qualified re¬ 
ceivers and trustees in the above entitled cause and as 
such were directed by this Court to sell the real property 
known as lot 18 in square 441 improved by premises 1827- 
7th Street, N. W., in the District of Columbia, and there¬ 
after one Samuel B. Block made an offer to purchase said 
property and thereafter that said offer was submitted to 
this Court by report which was served on the parties on 
September 23, 1952, and thereafter an order nisi was en¬ 
tered and properly published and thereafter and at the 
hearing on said order several parties bid for the property 
and Third Party Defendant Ione Lane finally bid $33,500.00 


NOTE: Words appearing in italics are stricken by a line drawn through 
them in the copy in the Transcript. 
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net, all cash, being the highest offer, and such offer 
161 was accepted by the Court by an order entered No¬ 
vember 14, 1952, which order also required the trus¬ 
tees to give an additional undertaking in the sum of $30,- 
000.00, which was forthwith filed. 

2. Thereafter as indicated by motion of the Third Party 
Plaintiffs for order to sell real estate and business at risk 
of defaulting purchaser, served July 13, 1953, the receivers 
and trustees made a valid tender of a deed of said 
property to said Third Party Defendant lone Lane hut the 
said lone Lane failed to pay the purchase price to the 
Third Party Plaintiffs. 

3. Thereafter there was entered on the docket on Au¬ 
gust 12, 1953 an order that the Third Party Plaintiffs sell 
said premises and businesses at public or private sale pur¬ 
suant to Local Civil Rule 31 at the risk of defaulting 
purchaser or purchasers, and thereafter the Third Party 
Plaintiffs sold said property after proper publication or 
order nisi to one Jules D. Scheer for $22,385.00, their said 
sale has been consummated and the purchase price paid 
to the Third Party Plaintiffs. 

4. By order of this Court the Third Party Plaintiffs were 
allowed compensation for their services in connection with 
the first sale to said lone Lane of $413.94 and for their 
services in connection with the second sale the sum of 
$409.70. 

5. The Third Party plaintiffs are informed and believe 
that in making the bid which was accepted and ratified by 
the Court by said order of November 14, 1952 that said 
Third Party Defendant lone Lane was acting either in a 
joint venture with or as agent, or so called “straw”, for 
Third Party Defendant Richard H. Beckley and Third 
Party Defendant William B. Smith, or one. 

NOTE: Words appearing in italics are stricken by a line drawn through 
them in the copy in the Transcript. 
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Wherefore the premises considered the Third Party 
Plaintiffs demand judgment against Third Party Defend¬ 
ants for $11,524.70 and costs and for such other and further 
relief to which they may be entitled. 

Aubrey E. Robinson, Jr. 

Aubrey E. Robinson, Jr. 

Jo V. Morgan, Jr. 

Jo V. Morgan, Jr. 

Receivers and Trustees. 

Third Party Plaintiffs. 

815 - 15th Street, N. W. 
Washington 5, D. C. 


163 Filed Feb. 21, 1955 

Answer of Third Party Defendants William B. Smith 

and lone Lane 

Third party defendants William B. Smith and lone Lane 
admit the allegations contained in paragraphs 1, 2, 3 and 4 
of the third party complaint; deny each and every other 
allegation contained in the third party complaint; and 
say that lone Lane bid $33,500.00 on premises 1827 - 7th 
Street, N. W., at the request of Richard H. Beckley who 
desired her to take said property in her name; that it was 
understood between her and said Richard H. Beckley that 
said Richard H. Beckley would put up all the money for 
the purchase of said property; that at the request of said 
Richard H. Beckley said lone Lane put up a $500.00 deposit 
out of her own personal funds with the understanding that 
said sum of money would be returned to her by said Richard 
H. Beckley; that after the sale of said property to her 
said Richard H. Beckley refused to put up the cash nec¬ 
essary to consummate the transfer of the property; and 
that said lone Lane neither intended to nor was she financi¬ 
ally able to purchase the property for her own use or joint¬ 
ly with said Richard H. Beckley or William B. Smith; and 
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that said William B. Smith had no other interest in the 
sale of said premises than to lease the barber shop and 
pool room in said premises from whomever the new owner 
might be. 

COUNTERCLAIM 

Third party defendant lone Lane gave to third 
164 party plaintiffs a deposit of $500.00 out of her 
personal funds with the understanding that said 
sum of money would be returned to her by said Richard 
H. Beckley. This sum was paid under the circumstances 
set forth in the above answer which is made a part hereof. 

Wherefore third party defendant lone Lane demands 
judgment against third party plaintiffs for the sum of 
$500.00, interest from September 11, 1952, and costs. 

Benjamin Simon 
Benjamin Simon 
Attorney for third party de¬ 
fendants William■ B Smith and 
lone Lane 

416 - 5th Street. N. W. 

Washington, D. C. 

REpublic 7-2396 


165 Filed Feb. 21, 1955 

Answer of Third Party Richard H. Beckley 

The answer of Third Party Defendant Richard H. 
Beckley, to the Complaint filed herein. 

1. The said Defendant neither admits or denies the 
allegations of Paragraph one of the Third Party Com¬ 
plaint and calls for strict proof thereof. 

2. The said Defendant neither admits or denies the 
allegations of Paragraph two of said Complaint and 
calls for strict proof thereof. 
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3. The said Defendant neither admits or denies the 
allegations of the Third paragraph of said Complaint, and 
calls for strict proof thereof. 

4. The said Defendant neither admits or denies the 
allegations of Paragraph four or said Complaint, and fails 
to see the relevancy thereof. 

5. Answering Paragraph five of said Complaint, defend¬ 
ant denies each and every allegation in so far as said alle¬ 
gations refer or pertain to him; and, specifically avers 
that he was not a party to, or in any other manner involved 
in any joint venture with lone Lane, nor was she an agent 
or straw for your defendant in the transaction set forth 
in the transaction set forth in said Paragraph five of said 

Complaint. 

166 Answering further said Complaint, your defend¬ 
ant avers that it does not state a claim upon which 
relief can be granted against him. 

Defendant avers that summary judgment should be 
granted for him; that said Complaint should be dismissed 
as to him, and that he should have his reasonable costs. 

Harry A. Grant 
Harry A. Grant, 

Attorney for 
Richard H. Beckley 

Harry A. Grant 
Harry A. Grant 
2049 15th Street, North, 

Arlington, Va. 

Attorney for Defendant 
Richard H. Beckley 
and 

Investment Building 
C/O John W. Jackson 
Attorney at Law 
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167 Filed June 9, 1955 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3314-50 
William B. Smith, Plaintiff , 


v. 

Hank P. Smith, Defendant , 

Aubrey E. Robinson, Jr., et al., Third-Party Plaintiffs , 

v. 

William B. Smith, et al., Thirty-Party Defendants. 

Findings of Fact, Conclusions of Law and Judgment 

This cause having come on to be heard by the Court, 
on the Third-Party Complaint, between Aubrey E. Robin¬ 
son, Jr., and Jo V. Morgan, Jr., Receivers and Trustees, 
Third-Party Plaintiffs, hereinafter called plaintiffs, and 
lone Lane, William B. Smith and Richard H. Beckley, 
hereinafter called defendants, and testimony having been 
offered, the Court this 9th day of June, 1955, makes the 
following findings of fact, conclusions of law and judgment. 

Findings of Fact 

The Court finds as facts that: 

1. Plaintiffs are the duly appointed and acting Receivers 
and Trustees in the above entitled cause and as such were 
ordered and directed to sell the real property known as 
Lot 18 in Square 441, improved by 1827-7th Street, N. W., 
in the District of Columbia and the business located therein. 

2. Plaintiffs reported to the Court an offer to purchase 
said property from one Samuel Block at the price of 
$23,250.00, and an order nisi was entered and published, 
returnable October 28, 1952. 
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168 3. Several months prior to the return date of the 

order nisi, the defendants had held a conference in 
the home of defendant Lane concerning the purchase of 
said property. Defendant Smith, who was then renting 
the premises from the plaintiffs, did not wish to lose his 
lease and was interested in obtaining the property. He 
had no ready funds for this purpose so he obtained the 
agreement of defendant Beckley to supply the money neces¬ 
sary to buy the premises. Defendant Beckley suggested 
that the title of the property be put in his name, but 
defendant Smith pointed out the advanced age of defend¬ 
ant Beckley and suggested that the property be put in the 
name of defendant Lane who was the niece of defendant 
Beckley and a close friend of defendant Smith. Defend¬ 
ant Beckley agreed. 

4. Prior to the submission of the aforesaid bid of 
Samuel Block to the Court, Defendant Lane had made a 
written offer to the plaintiffs to purchase the property for 
a price of $20,000.00, such offer being made pursuant to 
her agreement with the other defendants referred in the 
foregoing finding. Such offer was not accepted by the 
receivers, however, and the higher offer of Block was sub¬ 
mitted instead. 

5. Some time prior to the return date of the order nisi, 
defendants Smith and Beckley agreed that the money put 
up by defendant Beckley to purchase the property would 
be secured by a first deed of trust and would be repaid 
to defendant Beckley at the rate of $400 per month, and 
that this would be first applied to interest at 6% and the 
balance to principal. At that time defendant Beckley was 
the holder of an old first trust on the property having 
a balance of about $10,000.00, and he intended to use this 
as a credit against whatever had to be paid for the property. 

6. lone Lane had no financial resources except a small 
bank account not exceeding five or six hundred dollars and 
no other assets except personal clothing and furniture and 
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this fact was known to the other defendants. Defendant 
Lane was acting in making the original bid and in agree¬ 
ing to go to the return of; the order nisi at the re- 
169 quest of the other defendants and had no personal 
interest in owning the property. 

7. The morning of the return of the order nisi on October 
28, 1952, the Defendants went together to the courtroom 
of Judge Youngdahl of the United States District Court 
before whom the order nisi was returnable. Before enter¬ 
ing the courtroom, defendant Beckley stated that he would 
not put up more than $30,000.00 towards the purchase price. 
This was the first time any limit had been mentioned. 

8. When the case was called in open court, bidding 
started with an offer of $27,500.00 subject to a 5% com¬ 
mission by one Frank M. Doyle. Whereupon defendant 
Lane bid $28,737.50, and then one J. Joseph Barse bid 
$29,000.00. The bidding continuing between these three 
bidders and the final bid was $33,500.00 made by defendant 
Lane, which bid was accepted by the Court and the hear¬ 
ing was adjourned. 

9. Prior to the commencement of the bidding, defend¬ 
ant Lane was seated in the front row of the spectators 
section of the courtroom between the defendants Beckley 
and Smith. When the ease was called, she rose and walked 
just inside the bar of the Court where she stood and made 
her bid. Several times during the bidding before she 
made a bid she would look at the defendants Smith and 
Beckley who would confer, whereupon the defendant 
Beckley would nod his head and then the defendant Lane 
would make her bid. 

10. On November 14, 1952, the Court entered an order 
confirming the sale to lone Lane for $33,500.00 net, all 
cash, and directed the plaintiffs to convey the property 
to her. At the close of the bidding on October 28th defend¬ 
ant Lane had given the plaintiffs a $500.00 deposit which 
they still hold. 
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11. Thereafter the plaintiffs made due tender of the deed 
to the property to the said defendant Lane, but the said 
defendant Lane failed to pay the balance of the purchase 
price or any part of it to the plaintiffs. 

12. Thereafter the Court ordered the property sold again 
at order nisi sale at the risk of the defaulting pur- 

170 chaser or purchasers and said property was sold to 
one Jules D. Scheer for a price of $22,285.00 and 
plaintiffs were allowed $413.85 as compensation for the sale 
of said property to said Scheer. 

Conclusions of Law 

The Court concludes as a matter of law that: 

1. Defendant Lane, as agent for undisclosed principal in 
making the bid of $33,500.00, which was accepted by the 
Court, is liable to the plaintiffs for a deficiency of $11,024.70, 
interest from November 14, 1952. 

2. Defendant lone Lane was acting as agent for defend¬ 
ant W. B. Smith when she made said bid which was ac¬ 
cepted, and said Smith was the real purchaser at said sale 
of October 28,1952. 

3. Defendant W. B. Smith is liable to the plaintiffs in 
sum of $11,024.70 and interest from November 14, 1952. 

4. Defendant Richard H. Beckley’s relationship was that 
of a lender of money to purchase the property, and defend¬ 
ants Lane and Smith were not engaged in a joint venture 
with him nor was defendant Lane his agent when she made 
said bid. 

5. Defendant Beekley is not indebted to the plaintiffs. 

Judgment 

It is, therefore, by the Court the date first above 
mentioned, 

Ordered, Adjudged and Decreed that judgment be, and 
it is hereby, entered in favor of Aubrey E. Robinson, Jr. 


and Jo V. Morgan, Jr., Receivers and Trustees, Third- 
Party Plaintiffs, and against the Third-Party Defendants 
lone Lane, and William B. Smith, jointly and severally, in 
the sum of Eleven Thousand Twenty Four Dollars and 
Seventy cents ($11,024.70) and interest at six per cent 
(6^) per annum from November 14, 1952, and costs. 

And It Is Further Ordered that judgment he, and it is 
hereby, entered in favor of Third-Party Defendant, 

171 Richard H. Beeklev, and against Third-Party Plain¬ 
tiffs and the Third-Party Complaint be, and it is 

hereby, dismissed with costs with respect to Third-Party 
Defendant Richard H. Beckley. 

Benj. Harrison 
United States District Judge, 
Sitting by Designation 

Seen: 

Benjamin Simon 
Attorney for Lane and Smith 

Harry A. Grant 
Attorney for Beckley 

Joseph M. F. Ryan, Jr. 

Assistant United States Attorney 
Attorney for Intervenor 

172 Filed July 8,1955 

Notice of Appeal 

Notice is hereby given this 8th day of July, 1955, that 
Aubrey E. Robinson, Jr., and Jo V. Morgan, Jr., Receivers 
and Trustees, Third-Party Plaintiffs, hereby appeal to the 
United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 9th day of 
June, 1955 in favor of Third-Party Defendant, Richard H. 
Beckley against said Third-Party Plaintiffs, Aubrey E. 
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Robinson, Jr., and Jo V. Morgan, Jr., Receivers and 
Trustees. 

Aubrey E. Robinson, Jr. 

Aubrey E. Robinson, Jr. 

473 Florida Avenue, N. W. 
Washington, D. C. 

Jo V. Morgan, Jr. 

Jo V. Morgan, Jr. 

815 - 15th Street, N. W. 

Wash. 5, D. C. 

Receivers and Trustees. 
Third-Party Plaintiffs. 


Excerpi from Transcript of Proceedings 

135 Mr. Morgan: The plaintiff rests, your Honor. 

Mr. Simon: If Your Honor please, on behalf of 

the defendants Smith and Lane, we rest. 

136 Mr. Grant: We rest also, your Honor. 

Mr. Morgan: Your Honor, approximately a month 
after the bidding in Court, when the sale was not consum¬ 
mated, an order was obtained to sell at the risk of the de¬ 
faulting purchaser or purchasers. There was a deficiency 
of $1,100— 

The Court: $11,000. 

Mr. Morgan: Yes, your Honor. $11,000. 

We do find we are holding $500, wdiich was a deposit. 

I don’t believe, from the evidence here today, there 
should be any question that two of these defendants are 
liable for the deficiency. lone Lane was the record bidder, 
and even though she acted as an agent for someone else, 
she did not disclose her agency, and of course, although 
we are able to proceed against the undisclosed principal, 
that would not release the person who actually made the 
bid. 
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From all the evidence here, there is no question that 
Mr. Smith was implicated in this deal to an extent where 
he should be held. 

As for Mr. Beckley, I believe the evidence is not quite 
of that nature. The evidence seems to point that Mr. Beck- 
ley was going to put up some money, and looked at clearly 
in this light, it would seem that he is nothing but a lender 
of money and not personally interested. 

On that theory in the case there would probably be no 
liability against Mr. Beckley. 

137 The Court: May I interrupt, counsel? 

I have a practice that sometimes attorneys like 

and sometimes thev don’t, but I think that vou should 

* * * 

know what I have in mind. 

I am satisfied that the lady and Mr. Smith are liable. 

I can’t believe Mr. Smith. His testimony doesn’t carry 
any convicting force. 

I am satisfied in this case that Mr. Beckley was merely 
financing a transaction for Mr. Smith. 

Now, I think that the greater weight of the evidence so 
indicates. 

Mr. Morgan: That is 'what I would like to address my 
remarks to, because I thought that would be the point on 
which the argument should be based. 

If this were looked at in a purely technical manner, that 
he was nothing but a source of revenue and had he merely 
been a loan company which had issued a commitment for 
$30,000, there would be no way he could be held. But this 
suit is not a mere suit which is subject to money judgment. 

This proceeding is really, in a way, a contempt of Court 
proceeding, for failure of people who have come before 
the Court to carry out the order, once they had invoked 
the jurisdiction of the Court. 

An ordinary person who comes in and makes a bid in 
Court and then fails to carry out that bid is in con- 

138 tempt of Court, according to the rules of the Su¬ 
preme Court. 
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This whole proceeding takes on a different aspect. This 
is really a civil conspiracy to perpetrate a fraud on this 
Court. A joint venture, if you wish, to use a straw party 
to effectuate a perpetration which is not made known to 
the Court, and which resulted in this case in the failure of 
the receivers to collect $11,000, which we must collect, and 
which, of course, the United States is interested in, be¬ 
cause it hopes to get it in the end. 

Mr. Beckley knew about this plan from the beginning. 
At one time it was to be taken in his name. Then it was 
suggested that he might die. Then in Miss Lane’s name. 

Mr. Beckley, I believe, testified that on the morning of 
the sale, he put a $30,000 limit, but he sat in this court¬ 
room and allowed a fraud to be perpetrated on this Court 
by allowing lone Lane, whom he knew didn’t have a red 
cent to her name, to make these bids, and she turned, and 
Mr. Smith and Mr. Beckley put their heads together, and 
then Mr. Beckley would nod. 

Now, whether Mr. Beckley was financing this deal or 
not, or whether he knew about the source of money, he 
has incorporated himself into this particular venture to 
such a point that to allow him now to sit back and say, 
“I didn’t sign anything, you can’t hold me responsible for 
it if the saie didn’t go through.” 

139 He was the source of monev. He knew the monev 
couldn’t come from anybody else, and yet he sat 
here and engaged in an indirect manner actually in the 
bidding. 

He advised—he nodded his head. 

This is one of the reasons we brought this to the Court. 
We feel that all three of these parties conspired to perpe¬ 
trate a fraud on this Court, to toy with the administration 
of justice in this manner, to allow a fictitious bid to be 
made. 

After one had said he would put up the money and the 
other was going to actually take the fruits of it, they 
failed to back up the bid. 
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Perhaps Miss Lane did go above her authority, but as 
the evidence shows, she is a lady who has not had very 
much experience in the business. She was nothing but a 
figurehead. Her uncle was in on this, and her close friend 
was in on it. She was doing whatever either one of them 
told her to do, and I believe that Mr. Beckley is just as 
responsible in this situation as Mr. Smith, and Mr. Beckley 
was the only one who had any money, and he knew if the 
bid went to $33,500, he would have to put up the money. 

The testimony from Miss Lane and Mr. Smith shows that 
they did finally raise the rest of the money, but apparently 
by this time Mr. Beckley lost interest in it. 

Mr. Beckley went into this. He must have realized 
140 that he was taking a risk when he allowed a straw 
party to bid up to where neither she nor the other 
party could possibly pay it. 

I think that even if a judgment were not granted against 
Mr. Beckley—and I think it should be—but I think if judg¬ 
ment was merely against Miss Lane, that Mr. Beckley is 
in contempt of the Court, and civil penalty should be as¬ 
sessed against him until such judgment was paid. 

I think that is the rationale of the recovery for this de¬ 
ficiency, if I read the cases in the various circuits cor¬ 
rectly. 

I think Mr. Beckley is just as responsible for this pro¬ 
ceeding. That he, after having permitted this, and chang¬ 
ing his mind, he steps back behind the front of a straw. 

I don’t think that such a process is going to protect 
someone who has in effect participated in a fraud upon the 
Court. 

This is even worse, I would say, than had some auc¬ 
tioneer been sold to sell this property. It is a little differ¬ 
ent than if the receivers had been permitted to sell it. 

This property was actually sold by the Court. The bids 
were made to the Court. The Court accepted the high bid, 
and this was, in its barest essentials, a conspiracy of three 
parties, three defendants here, to perpetrate a fraud upon 
the Court. 
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141 I think in that respect they are engaged in a joint 
venture, and the liability of one is the liability of 

all three. 

The Court: Just a moment. I would like to hear from 
everybody that represents the plaintiff. 

Mr. Morgan: I think the intervenor is in the position of 
a plaintiff. 

Mr. Stetson: Of course, I endorse what Mr. Morgan has 
said. There is very little that I can add to it. I would like 
to state to the Court at this time that being in the civil 
section, I am not engaged in criminal trials, and perhaps I 
got a little heated in the interrogation of the witness. 

The Court: Don’t let that worry you. 

Mr. Stetson: I want to apologize to the Court for dis¬ 
rupting the Court’s business. 

I do think that, as Mr. Morgan has pointed out, that the 
evidence impressed me that it was Mr. Becklev who was 
the only one of the three who had the know-how—who had 
the business acumen—who had the experience in real estate 
dealings, to put across a deal such as was proposed, namely, 
that title would go to Miss Lane, thereby getting the prop¬ 
erty out of the hands of the Government, as far as those 
tax liens are concerned, and that perhaps the real party in 
interest would be W. B. Smith, but somehow or other, Mr. 
Beckley had an interest in that transaction, and I 

142 think that interest was in getting the $400 a month 
from Mr. Smith. 

Now, it is difficult for me to believe that Mr. Becklev 
didn’t know about the tax transactions, these tax liens 
against Mr. Smith. 

The only interest of the Government in this case is that 
if there is a $11,000 deficiency here, we will get first crack 
at it when it gets into the hands of the receivers, and we 
feel that Mr. Beckley was so much a party to the transaction 
that he should be liable, jointly and severally, with the 
other two parties, on such a judgment, deficiency judgment 
in favor of the receivers. 
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And I urge the Court to enter judgment against the de¬ 
fendants, jointly and severally. 

Mr. Simon: May it please the Court, I go along with 
both arguments, as far as Mr. Beckley is concerned. 

I think the testimony is very clear that Miss Lane had 
no business dealings whatever and didn’t know what this 
was all about. That she merely followed orders and acted 
on what Mr. Beckley and possibly what Mr. Smith told 
her. 

The testimonv shows that Mr. Smith was in no finanical 
position to buy this property himself, and I think it is 
quite obvious that Mr. Beckley was the controlling factor 
as to what would happen to this property. 

I feel that if anyone should be assessed with this 
143 deficiency judgment, it should be Mr. Beckley. 

The Court: Just a moment, gentlemen. 

I don’t care to hear from counsel on this, but I have 
been impressed all the way through that it is a case of 
passing the buck back and forth. 

Each one is trying to place responsibility upon the per¬ 
son that has the money, in order that a judgment might 
be collectible. 

I appreciate that, but I am satisfied from the evidence, 
as I stated before, I don’t consider Mr. Smith’s testimony 
as worth anything to the Court. He has evaded answering 
questions and his general attitude on the witness stand has 
placed him beyond my belief. 

I am satisfied in this case that Mr. Beckley was financing 
the transaction. His only interest in it was to make a loan 
of $30,000, a 6 per cent loan. That makes a pretty good 
loan, under present values of money. 

But I can’t see wdiere Mr. Beckley can be held liable in 
this case. 

I think I might as well be frank about it, and say that I 
believe that judgment should go against Mr. Smith and 
the lady, and judgment in favor of Mr. Beckley. 

That is making a long story short. 





I have listened here with considerable interest and with 
this more or less conglomerated story it would be 

144 pretty hard to determine where the truth really lies. 

I believe that before the Court should find that 
Mr. Beckley was the principal in this transaction, the evi¬ 
dence would have to be fairly strong. 

I believe that it would be hard to say where the truth 
lies. 

I have a suspicion, but I think that that is insufficient 
grounds upon which to base a judgment. 

I have a suspicion that we haven’t got all the truth in 
this case, but I can’t base a judgment on mere suspicion; 
that is, hold one person as a principal and another person 
as an agent, on suspicion. 

The evidence indicates quite clearly to me that Mr. Beck- 
ley was to finance the transaction. He had no interest in 
the property. He wasn’t going to get any interest in the 
property, except the benefit of a loan, and helping a friend 
out, as far as he was concerned. 

Mr. Smith wanted the premises. He wanted to remain 
there. He is the party that really wanted it. I think he had 
it placed in the lady’s name as a subterfuge in order to 
evade the effect of a tax lien. 

Now, Mr. Beckley couldn’t have perfected this loan, as 
far as Mr. Smith is concerned, because as quick as he hit 
the title office, there would be certain liens against Mr. 
Smith, and he couldn’t have accepted title, and it 

145 was natural for Mr. Smith to seek a third party to 
accept the property. 

That is the way I feel about it, gentlemen. 

I say there is suspicious circumstances here. I realize and 
appreciate the position of the receivers, and why they have 
taken this action. I think they are fully justified in doing 
so, and I have no quarrel with the Government in trying to 
protect their lien. 

But it looks to me as if everyone is centering on the one 
man that can respond to a judgment, and everybody is try- 
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ing to unload on him, as far as that is concerned, but I 
don’t think you have succeeded. 

Mr. Morgan: If your Honor please, while we are still 
before the Court, I would like to submit to your Honor, 
when I submit the proposed order in this case, some au¬ 
thorities concerning the type of order which should be 
issued in this case, since the Supreme Court has ruled that 
not only a judgment is issued, but certain civil contempt 
penalties. 

The Court: What good is it going to do, as far as these 
two parties are concerned? They can’t respond. 

Mr. Morgan: If your Honor please, the property at the 
moment is in the name of the wife and daughter— 

The Court: Isn’t that a matter for the tax people to 
follow up ? They will undoubtedly take the necessary steps 
and follow through on that. 

146 For instance, Mr. Smith said he didn’t know where 
the money came from when his wife purchased this 
property. 

Now, I wasn’t born yesterday, and when he says that 
he doesn’t know, he isn’t telling me the truth, and he an¬ 
swered he didn’t know on a lot of things that he should 
have. 

These two people couldn’t respond. If they had the 
means to respond, if there were some means to enforce the 
order, I would be in sympathy with it. 

Prepare the findings and order and submit it to me with¬ 
in ten days. 

Mr. Morgan: Very well, your Honor. I will be glad to. 

The Court: I am sorry that I cannot agree with every¬ 
body. 

Mr. Morgan: Your Honor, I appreciate your remarks to 
the effect that the receivers are doing what they felt was 
right. 

The Court: I think the receivers would have been dere¬ 
lict in their duties if they hadn’t followed this up. The 
receivership has suffered a serious loss by these manipula¬ 
tions. I appreciate that. 



So I haven’t anything 1 but words of compliment for the 
receivers for aggressively following through on their 
duties, and I feel the same way about the Government. I 
don’t blame them for trying to collect the tax liens. 

Mr. Morgan: Thank you, your Honor. I will submit the 
findings and order. 

147 The Court: Very well. Court is adjourned. 
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STATEMENT OF QUESTIONS PRESENTED 

1. Defendant Lane did not disclose to Judge Youngdahl, 
when she was pronounced the successful bidder, that she 
was bidding as agent for anyone. 

2. Appellee was not engaged in a joint enterprise with 
defendants Lane and Smith; a joint enterprise for buying 
real estate, or an estate therein, must be reduced to writing, 
yet all the negotiations between the appellee and said de¬ 
fendants were oral. 

3. Appellee’s relationship with the defendants was that 
of a lender of money. 

4. Third Party Complaint filed herein does not charge a 
conspiracy between Appellee and defendants to commit a 
fraud upon the Court; or, that Appellee was guilty of con¬ 
tempt of Court, and cannot assert it now. 

5. In a trial by the Court, without jury, the findings and 
conclusions by the Judge, should not be set aside, unless 
clearly erroneous. 

6. Appellants did not comply with Rule 17 (d) of this 
Court. 
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Receivers and Trustees, Appellants, 

v. 

RICHARD H. BECKLEY, Appellee . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 

Appellants in their Statement of the Case have more or 
less followed the Findings of Fact signed by the Trial 
Judge, but there are several facts of which this Court 
should he apprised, not set forth by Appellants. 

1. Appellee originally owned Lot 18 in Square 441, im¬ 
proved by premises 1827 7th Street, Northwest, in the Dis- 
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trict of Columbia, and did not wish to repurchase it (Ap¬ 
pellee’s App. 7). 

2. He was willing to aid defendant Smith to procure pos¬ 
session of the real estate, which he had lost by reason of 
income tax indebtedness to the United States and financial 
difficulties with his brother Hank. 

3. It was agreed, orally, with defendant Smith, in the 
presence of defendant Lane, that Appellee would loan a 
sum of money to Smith, secured by the property, and Smith 
suggested defendant Lane to take the title. 

4. When the bidding was concluded and defendant Lane 
was pronounced the successful bidder, she did not inform 
the Court that she was acting as agent for anyone, and per¬ 
mitted her name to be entered as the purchaser (Appellee’s 
App. 3). 

5. Defendant Lane did not procure the needed second 
trust loan necessary to close the sale, and there were other 
delays which made Appellee believe that defendants Lane 
and Smith were not intending to complete the sale (Appel¬ 
lee’s App. 3). 


SUMMARY OF ARGUMENT 

1. At a public sale by auction, even though it was before 
a District Judge, at the conclusion of the sale, if the bidder 
is acting as agent for an undisclosed principal, it must be 
disclosed by the bidder to the person conducting the auction, 
immediately, otherwise the sale will be entered in the name 
of the bidder, and she, is estopped from setting up such 
agency. 

2. Any agreement between parties involved in a trans¬ 
action to acquire real estate, or an estate therein, must be 
set forth in a written agreement to comply with Section 
12-301 of the Code of Law for the District of Columbia. 
Xor can any person be held for the default of another ex¬ 
cept there be a memorandum in writing signed by the party 
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to be charged. Section 12-302. Hence Appellee was not 
engaged in a joint enterprise with defendants legally, and 
the Findings of Fact and Conclusions of Law herein con¬ 
firm that he was not. 

3. Appellee was lender of money in the negotiations with 
the defendants, and nothing more. 

4. No charge in any pleading filed herein has ever 
averred Appellee to be guilty of acts to defraud the Court 
or to be guilty of contempt, and such cannot be supported 
by the record herein. Appellants cannot assert this after¬ 
thought as basis of review by this Court, especially where 
no opportunity was given to the Appellee to controvert. 

5. The trial was before the Judge, without jury, so that 
the Findings of Fact and Conclusions of Law signed by him, 
cannot be set aside unless clearly erroneous. 

6. Appellants did not comply with Rule 17 (d) of this 
Court, in that they did not, within ten days after filing of 
the Transcript of Record, furnish the Appellee a statement 
setting forth the parts of the Record they proposed to print 
in a joint appendix, hence Appellee has filed his own 
Appendix. 


ARGUMENT 

1. At a Public Sale by Auction, Even Though It Was Before 
a District Judge, at the Conclusion of the Sale, if the 
Bidder Is Acting as Agent for an Undisclosed Principal, 
It Must be Disclosed by the Bidder to the Person Conduct¬ 
ing the Auction, Immediately, Otherwise the Sale Will be 
Entered in the Name of the Bidder, and She, Is Estopped 
From Setting Up Such Agency 

The Appellants admitted in open Court, that the bidder, 
lone Lane, defendant in the lower Court, did not reveal she 
was acting as agent in her successful bid before Judge 
Youngdahl (Appellee’s App. 3). Although there are 
few decisions on this point, several research works, Corpus 
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Juris Secundum and American Jurisprudence, specifically 
state the rule. 

Am. Jur. Vol. 5, Section 21, page 459, says: 

“One qualified to become a bidder may delegate an 
agent 1o act on his behalf. When property is struck 
off to one who is in fact the agent of another for that 
purpose, and such agency is disclosed by the memo¬ 
randa of sale, the contract may be enforced against the 
principal when discovered. 

Obviously, if one bids without disclosing the name of 
the principal, either to the auctioneer or the vendor, 
he incurs a personal liability on his bid, as purchaser.” 

7 Corpus Juris Secundum, Section 8b, page 1260: 

“When one bids for another, but does not disclose 
the name of his principal either to the owner or the 
auctioneer, he is personally liable as a purchaser.” 

This excerpt was quoted as the law, in Bell v. Border, 
205 Ky. 181-184; 265 S. W. 514. 

In In re Rival Knitting Company, 289 Fed. 960 (C.C.A. 
2d 1923), the Court held that an agent for a group "who did 
not disclose that he was acting thus, and allowed the bid 
to be entered in his own name, was the responsible party 
and not the others. 

The Court said, in Gibbs v. Davies, 168 Ill. 205-210 (48 
X. E. 120): 

“It is with common observation and knowledge that 
bidders at sale are frequently the representatives of 
other persons, * * * as the case may be to anyone indi¬ 
cated by the bidder as the purchaser at the sale.” 

The Court found defendant Lane was not an agent of 
Appellee (Conclusion of Law #4; Appellant’s App. 18). A 
public auction is different from a private sale, in that the 
successful bidder must be held as the purchaser. Appellee 
was not interested in the purchase of the property, except 
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to make a loan to aid the defendant Smith to obtain the 
property in question. Smith was determined to obtain 
these premises in which he had a valuable business, and 
when the auction sale fell through, Smith had his wife and 
daughter purchase the property for him. This should be 
conclusive as to who was purchasing this real estate at the 
auction sale, although defendant Lane did not divulge this 
fact to Judge Youngdahl, as she should have. 

The deed to Smith’s daughter and wife aforesaid, was ad¬ 
mitted in evidence as Third Party Defendant #3, Exhibit 
No. 1 (Appellee’s App. 12). 

2. Any Agreement Between Parties Involved in a Transaction 
to Acquire Real Estate, or an Estate Therein, Must be 
Set Forth in a Written Agreement to Comply With Sec¬ 
tion 12-301 of the Code of Laws for the District of 
Columbia. Nor Can Any Person be Held for the Default 
of Another, Except There be a Memorandum in Writing 
Signed by the Party to be Charged. Section 12-302. Hence 
Appellee Was Not Engaged in a Joint Enterprise With 
Defendants Legally, and the Findings of Fact and Con¬ 
clusions of Law Herein Confirm That He Was Not 

Appellee did not want to obtain premises 1827 7th Street, 
aforesaid, nor did he desire any estate therein. Appellants 
try to involve him in a joint enterprise because at the auc¬ 
tion sale before Judge Youngdahl, he, together with defend¬ 
ant Smith indicated the bid to defendant Lane. Appellee 
was willing to loan $30,000. on the real estate which was 
being bid, secured by a first deed of trust secured thereon. 
Was it not natural, therefore, that he would be interested 
in the bidding. There is no evidence to show what Appel¬ 
lee did after defendant Lane overreached his figure of 
$30,000 which he was willing to loan. This placed defendant 
Lane in a position of having to obtain $3,500 by a second 
deed of trust which she admitted she did not do, because 
the arrangement, as she expressed, had fallen through (Ap¬ 
pellee’s App. 3). 
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Appellants claim that defendant Lane was a “straw” for 
Appellee is a figment of their imagination. Appellee did 
not want the property in question; he was only willing at 
the auction to make a loan of $30,000, which willingness 
continued, until he could not make the loan because of the 
inability to obtain a second trust. Judge Harrison, in his 
Conclusion rr2, states that defendant Lane was agent for 
defendant Smith when she made the bid in Court. It was 
Smith who selected defendant Lane to be the party to take 
title and to bid for him. Appellee was to loan him the 
money, up to $30,000. However, there was no written 
agreement, and there was so much delay, that Appellee 
thought the deal had fallen through, as it had. It may have 
been that Smith thought he was paying too much money 
for the property, and he later did purchase it, through his 
wife and daughter, for less. 

That such a deal, involving the acquisition of real estate 
has to be in writing, see Section 12-301 of the Code of Laws 
for the District of Columbia. Also, defendant Lane was 
the purchaser named in the order of Court confirming the 
sale, and she was the person who defaulted on the bid, and 
now, just because Appellee is the only party who can re¬ 
spond because he has the money to do so. Appellants are 
trying to place the default on his shoulders which they can’t 
do, since Section 12-302, states, inter alia, that no person 
shall answer for the default of another person unless an 
agreement be in writing and signed by the party to be 
charged therewith. There was no agreement in writing, 
all negotiations were oral. 

Appellants did not believe that Appellee was engaged in 
joint enterprise with defendants Smith and Lane, or that 
defendant Lane was his agent. At the conclusion of the 
testimony in the trial below, one of the Appellants spoke 
to Judge Harrison, thusly: 

“From all the evidence here, there is no question 
that Mr. Smith was implicated in this deal to an extent 
where he should be held. 



As for Mr. Beckley, I believe the evidence is not quite 
of that nature. The evidence seems to point that Mr. 
Beckley was going to put up some money, and looked 
at clearly in this light, it would seem that he is nothing 
but a lender of money and not personally interested. ” 
On that theory in the case there would probably be 
no liabilitv against Mr. Becklev” (Appellant’s App. 
21 ). 

3. Appellee Was a Lender of Money in the Negotiations With 

the Defendants, and Nothing More 

Defendants Lane and Smith both testified that Appellee’s 
interest in the negotiations was to loan a sum of money. 
See (Appellee’s App. 2) and (Appellee’s App 9), 
respectively as to each. Appellee testified to the same un¬ 
derstanding (Appellee’s App. 6). 

Upon this testimony, the Court found that Appellee was 
a lender of money, and nothing more. Findings of Fact 
#5 and Conclusion of Law #4 (Appellant’s App. 16-18). 
He w T as not engaged in a joint venture with the defendants, 
nor w r as the defendant Lane his agent. 

4. No Charge in Any Pleading Filed Herein Has Ever Averred 

Appellee to be Guilty of Acts to Defraud the Court or to 
be Guilty of Contempt, and Such Cannot be Supported 
by the Record Herein. Appellants Cannot Assert This 
Afterthought as Basis for Review by This Court, Especially 
Where No Opportunity Was Given to the Appellee as a 
Defendant Below to Controvert 

Appellants seek to obtain equitable relief from this Court 
to hold the Appellee guilty of contempt on the general 
prayer of the Third Party Complaint, when no specific 
charge w^as made relative thereto, in any pleading filed be¬ 
low. This omission on the part of the Appellants show this 
phase of the appeal to be an afterthought, engendered when 
they realized that Appellee was not engaged in a joint en¬ 
terprise with defendants, or that defendant Lane was not 
his agent (Appellant’s App. 22-23). 
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Contempt of Court must be charged where the so-called 
contempt is latent and constructive, as this contempt must 
be, if any; and Appellee as a defendant in the trial below 
must have been afforded the right to resist such charge. 
Appellants seek to place this very serious charge on Ap¬ 
pellee merely from their conclusions. The trial Court did 
not find the Appellee guilty of contempt of Court before 
Judge Youngdahl, although Appellants pressed this con¬ 
tention upon him (Appellant’s App. 22-23-24). 

An examination of the authorities submitted by Appel¬ 
lants present no precedent for the case at Bar, because in 
each of the cases where there was an undisclosed principal 
represented by an agent bidder, the undisclosed principal, 
finally admitted himself to be the real purchaser. In the 
case on this appeal, Appellee has never admitted that he 
was an undisclosed principal, but strongly denied it, and 
the facts presented by the record, disclose that he was not 
the purchaser. The Court, in its Findings of Fact #4, 
found that defendant Smith was the true purchaser, which 
was carried in Conclusion #2, as signed by Judge Harrison. 

In Feldman v. American Palestine Line, 18 F. 2nd 749, 
the undisclosed principal came into the controversy after 
his agent disclosed his identity, and then, through his coun¬ 
sel tendered the money necessary to meet the bid of his 
agent, but refused to pay certain counsel fees approved 
by the Court. Contempt of Court was prayed for, and 
after an evaluation of the facts, the Court gave the agent 
certain instructions to carry out the decree of Court. 

The decision in National Regulator Co. v. Abco Boiler 
Corp. 7 42 F. 2d 713 (C.A. 2d, 1930), affirming the low r er 
Court, presents a case in which the undisclosed principal 
who bid through an agent, voluntarily appeared in the pro¬ 
ceedings after the bid, stating that he was the undisclosed 
principal. The appeal came up on the decision of the Dis¬ 
trict Court, which refused to accept the contentions of the 
bidder that the title to property purchased at the auction 
sale was not good, because of certain tax defects. 


9 


Appellee does not question the law in the case of Camden 
v. Mayhew <& Co., 129 U.S. 73 (1889), and the list of cases 
which have followed this decision. Suffice it to say, they do 
not meet the facts presented in this appeal. Appellee was 
not the bidder at the auction and did not stand in the shoes 
of the bidder. 

In this appeal, the record will show, and the Finding of 
Fact will confirm Appellee never was a purchaser or did he 
desire to acquire the property; that he was not engaged in 
a joint adventure, nor did defendant Lane act as his agent 
in the bidding. All of the circumlocution of Appellants 
in building inference on inference, cannot change the record. 

Appellee on the day of the auction in Court was entirely 
willing to loan up to $30,000 to be secured on the property 
struck off, as shown by his interest in the sale; but, if the 
deal, because of matters out of his control, was delayed 
and certain other contingencies intervened, and the second 
trust to be raised was never consummated, Appellee is not 
to blame for not making the loan. There was no legal duty 
to compel him to make the loan under the circumstances; 
he did nothing to prevent the defendants Lane and Smith 
from obtaining the necessary money to close the deal from 
some other source, if thev had wanted to do so. 

It was within his legal province to decide not to make the 
loan after the situation became untenable. He testified that 
defendant Lane never did infonn him she had obtained the 
second trust loan necessary to complete the purchase (Ap¬ 
pellee’s App. 8). 

Much of the innuendo appearing on pages 10 and 13 of 
the Brief for Appellants is not supported by the Findings 
of Fact or the Conclusions of Law, and their deductions 
are equally without foundation. 
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5. The Trial Was Before the Judge, Without Jury, So That 

the Findings of Fact and Conclusions of Law Signed by 
Him, Cannot be Set Aside Unless Clearly Erroneous 

Rule 52 of the Rules of Civil Procedure for the District 
Courts of the United States, provides, among other things: 

* * * “Findings of Fact shall not be set aside unless 
clearly erroneous, and due regard shall be given to the 
opportunity of the Trial Judge to judge the credibility 
of the witnesses.” 

Note 41 to this Rule, appearing in 28 U.S.C.A., page 43, 
cites numerous decisions supporting this doctrine. 

Thus stated, the Trial Court’s Findings of Fact are pre¬ 
sumptively correct and may not be set aside on appeal, 
unless clearly erroneous; and, Courts of Appeal must have 
due regard for opportunity of the Trial Judge to pass upon 
the credibility of witnesses. In the decisions cited as hold¬ 
ing with above, is: 

Kneipp v. U.S. (U.S.C.A.) D.C. 1953, 92 App. D.C. 187; 

203 F. 2d 397. 

As to the opportunity of the Trial Judge to observe the 
demeanor and veracity of witnesses, Judge Harrison in the 
instant case, said (Appellant’s App. 21) : 

“I am satisfied that the lady and Mr. Smith are 
liable. 

I can’t believe Mr. Smith. His testimony doesn’t 
carry any convicting force. 

I am satisfied in this case that Mr. Becklev was 
merely financing a transaction for Mr. Smith.” 

6. Appellanis Did Not Comply With Rule 17 (d) of This Court, 

in That They Did Not, Within Ten Days After Filing of 
the Transcript of Record, Furnish Appellee a Statement 
Setting Forth the Parts of the Record They Proposed to 
Bring in a Joint Appendix, Hence Appellee Has Filed His 
Own Appendix 

The statement of No. 6 of the Summary of Argument 
needs no further elucidation. 
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CONCLUSION 

Appellants have presented no legal or factual grounds 
upon which to have this Court reverse the Findings of Fact 
and Conclusions of Law of the Trial Judge. Because they 
vrere completely without proof to substantiate their ex¬ 
travagant approach to this case as to the Appellee, in trying 
to show that he was engaged in a joint venture with the de¬ 
fendants or that defendant Lane acted as his agent at the 
auction sale at Court, they attempt to have this Court de¬ 
clare Appellee to be in contempt of Court before Judge 
Youngdahl, when they never asserted in any pleading in 
the lower Court such a charge, to give Appellee opportunity 
to controvert it. The contempt they seek to have this Court 
fix upon the Appellee is not a direct contempt of Court, 
but is a constructive contempt, in which the event had long 
passed, and was a fact to prove as any other fact, with the 
opportunity of Appellee to contest. If there has been any 
contempt of Court, which Appellee avers not, it was before 
Judge Youngdahl, but no one has sought to bring any per¬ 
son in this action before him. As Judge Harrison said in 
summing up his decision, the Appellants were trying to 
place responsibility on the only person before the Bar who 
could respond in damages because of his financial ability, 
and he did not believe that the evidence proved such a con¬ 
clusion. Stated, otherwise than the Judge said it, the mere 
ability to respond in damages is no proof of the legal re¬ 
sponsibility to do so. 

It is respectfully submitted that the Judgment of the 
Trial Court be sustained. 


Harry A. Grant 
Attorney for Appellee 
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APPENDIX 


1 The above entitled case came on for trial in the 
United States District Court for the District of Co¬ 
lumbia, at 10 o’clock in the forenoon on Thursday, May 19, 
1955. 

Before: 

Honorable Benjamin Harrison, Substitute Judge of the 
United States District Court for the District of Columbia, 
without a jury. 

Present: 

Jo V. Morgan, Jr., and Aubrey E. Robinson, Jr., on be¬ 
half of Third-Party Plaintiffs. 

Benjamin Simon, Esquire, on behalf of Third Party De¬ 
fendants lone Lane and William B. Smith. 

2 Harry A. Grant, Esquire, on behalf of Third Party 
Defendant Richard H. Becklev. 

Rufus Stetson, Esquire, Assistant United States Attor¬ 
ney, on behalf of the United States. 

The following proceedings and transactions w^ere had and 
evidence adduced: 

13 Testimony of lone Lane 

Direct Examination 

Q. How long have you lived in the District of Columbia ? 
A. All my life. 

• •••••***• 

Q. Directing your attention, Miss Lane, to the 

14 early fall of 1952 did there come a time when you had 
conversations with either Mr. Beckley or Mr. Smith 

concerning the purchase of 1847 Seventh Street, Northwest, 
in which the Wrong Brothers barbershop is located. A. 
Yes, I did. 





9 


16 Q. That it was understood between her and said 
Richard H. Beckley that said Richard H. Beckley 

would put up all the money for the purchase of said prop¬ 
erty. Is that true? A. Yes. 

• •**#•#**• 

17 Q. Do you remember signing a proposed sales con¬ 
tract and giving a check to the receivers before this 

sale? A. I gave one check of $500. 

**#•••**•• 

18 Q. With respect to the third party defendant, 
William B. Smith, how long prior to the Fall of 1952 

had you known William B. Smith? A. I have known him 
for about thirty vears. 

•> w 

Q. And would you say that you are a close friend of his? 
A. I would say so. 

##*•••**#* 

22 Cross Examination 

By Mr. Grant: 

Q. You remember testifying, of course, at Mr. Morgan’s 
office, do you not? A. Yes, Mr. Grant. 

Q. You remember when being asked by Mr. Morgan: 
“Could you tell us what the conversation was that you had 
with Mr. Smith and Mr. Beckley concerning this matter”. 

* * * A. Well, as best I remember, Mr. Beckley was to take 
the first trust note on the property. 

* * * Q. Do you remember testifying like that? A. Yes 
I do. 

23 Q. Why, then, did you say “Mr. Beckley was to 
take the first trust note on the property”? A. Be¬ 
cause he told me that the morning of the sale. 

Q. That he was going to take the first trust? A. Yes. 

Q. And that is all he was going to do? A. And that he 
would furnish $30,000. 

Q. As a first trust? A. Yes—Note. 

• ••••••••• 
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The Court: Just a moment. If I remember, in substance 
you testified at your deposition something like this: 

That Mr. Becklev was to loan you $30,000 to purchase the 
property, and it depended upon you furnishing a second 
trust for $3,500. 

A. Yes, your Honor. 

The Court: Is that true? 

A. That is true. 

The Court: In other words, Mr. Becklev was going to 
loan you $30,000 on this property, and you were to get from 
some other source a $3,500 second trust deed? 

A. Yes, your Honor. 

• •••*•##*• 

Mr. Grant: 

26 Q. By the way, Miss Lane, after this property was 
given—your bid was accepted by Judge Youngdahl, 
and you knew that you were the person to whom this prop¬ 
erty was being sold, did you tell the Court then that you 
were acting for Mr. Becklev? A. No, because the Court 
didn’t ask me. 

The Court: Doesn’t the record speak for itself in that 
regard, counsel? 

Mr. Grant: Yes, your Honor. 

The Court: There is no question, there is no dispute that 
she never disclosed her relationship with Mr. Beckley? 

Mr. Morgan: That is true, your Honor. 

«#•«••***• 

30 Q. Now, you did think about having this property 
in your own name and having a good tenant—Mr. 

Smith was to be your tenant? A. (Inaudible.) 

Mr. Grant: Speak up. The Court cannot hear you, and 
this lady cannot hear you. 

The Witness: Yes, Mr. Grant. 

31 Q. Personally, were you able to raise the other 
$3,350—$3,500? A. I was told that I would get it, 

but I never had to see this Mr. Smith because the arrange¬ 
ments fell through before I contacted him. 
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The Court: . . . Now, were you buying this property, or 
were you buying it for somebody else? 

The Witness: Well,— 

The Court: In part of your testimony here, you are say¬ 
ing that you were buying it for another party, and here in 
this deposition, this testimony, you say that you were buy¬ 
ing it for yourself—“thought it would be nice to own a piece 
of property with a good tenant,” and you were expecting 
to finance it with $30,000 from one source and $3,500 from 
another source. Is that true? 

The Witness: Yes. 

Mr. Grant: 

32 Q. Do you know what a straw party is in a real 
estate deal? A. Well, to my understanding, I 
thought a straw buyer was a person who purchased the 
property in their name and transferred it to another person. 

Q. Did you understand that you were to be a straw 
party? A. I did not. 

Q. Do you remember testifying like that? A. Yes. 

Q. Then you were not to be a straw party? A. It had 

never been discussed that I would transfer any property 

to anvone. 

* 

Q. You were to hold it yourself? A. In my name, yes. 

#*•••*#*#* 

34 Q. Now, page 35, you testified that you made in 
September—September 11,1952—you made a written 

contract for the purchase of this property, did you not? 
A. I don’t remember that far back, Mr. Grant, but if you 
have the record there— 

The Court: Just a moment. 

I understood— 

Mr. Morgan: No question about that, your Honor. 

#*••••##*• 

35 Q. And you signed this contract for $23,000—who 
was going to put up the money? A. Mr. Becklev. 
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Q. Did Mr. Beckley know anything about that contract 
that you made on September 11, 1952? A. Evidently he 
did, or I wouldn’t have gone dowm and signed anything. 
I had no money. 


47 Q. You were going to make a lease to Mr. Smith, 
were you not? A. Mr. Grant, I have never dis¬ 
cussed with anyone any financial problems of price or any¬ 
thing, but my interest in it was that Mr. Smith would lease 
the place. 

Q. He was to lease the place. A. Yes. 

Q. Now, you were the owner of it, were you not? You 
bid it in? A. Well, I bid it in, but— 

Q. And you were going to lease it, then, were you not? 
You were the only one that could lease it? A. I don’t 
know. 

Mr. Simon: I object, your Honor. 

The Court: I think she has answered the question. She 
has testified that she wanted a place for Mr. Smith to 
carry on his business. 


49 Q. At that time had a $30,000 limit been told to 
you? A. Mr. Beckley told me that he would put up 
$30,000. 

Q. He told you that that morning? A. That morning. 

Q. Was it before or after you made the bid? A. Before 
I made the bid. 

Q. Now, at that time, had you discussed with anyone a 
second trust on the property? A. No. 

Testimony of Richard H. Beckley 

Direct Examination 
67 By Mr. Morgan 

Q. Please state your full name. A. Richard H. Beckley. 

Q. You are a third-party defendant in this case? A. 
that is right. 
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Q. And where do you live ? A. 1800 New Jersey Avenue, 
Northwest. 

Q. In the District of Columbia? A. District of Columbia. 
Q. What, in general terms, is your previous business ex¬ 
perience? A. My previous experience in real estate? 

Q. In real estate. A. I have been buying and selling 
ever since I was quite young. I think I have a pretty good 
knowledge of real estate. 

Q. At one time you owned, in fee simple, the property 
here in question, 1827 Seventh Street, Northwest? A. That 
is correct. 

Q. And there came a time wdien you sold this property 
to the Smith Brothers? A. That is correct. 

• !• # # # • * • • • 

69 Q. Now, did you take a trust on that property? A. 
I took $12,000 first trust and a $6,000 second trust. 

I had $1S,000 in the property. 

Q. At that time, the time of the sale, in October of 1952, 
the second trust had been paid off? A. The second trust 
had been paid off and they owed me, including the principal, 
around, close to $9,000. 

Q. So you had a $9,000 first trust on the property at the 
time? A. Yes. 

Q. And you were paid that trust ultimately out of the 
proceeds of the second sale, were you not? A. Yes. 

• •**#•••#• 

70 Q. Is it your claim in this proceeding that you 
had agreed to give a first trust—put up money on 

a first trust on this property? A. I agreed to lend them 
in the neighborhood of $30,000. I told them I would put 
a balance to what they had owed me on the first trust. I 
would make a $30,000 first trust, which Mr. Smith agreed 
to pay me $400 a month, at 6 per cent. 

Q. In other words, Mr. Smith was the man with whom 
you agreed? A. That is right. 
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Q. Was the property to be put in Mr. Smith’s name? 
A. Mr. Smith said he was going to buy it in my niece’s 
name? 


Cross Examination 
Mr. Grant 

76 Q. How old are you, Sir? A. I am going on 75. 

Q. Were you at one time a detective sergeant in the 
Police Department? A. Yes. I was the first colored ser¬ 
geant in the Washington Police Department. 

Q. How long were you a detective sergeant? A. I was 
there about fifteen years. 

78 Q. Now, -what did you base the value of this prop¬ 
erty on? A. Well, I based my value on the ground, 

the neighborhood; it is a very good, big, strong building. 

• •#*#**•*• 

79 Q. Now, you have heard Miss Lane testify, Mr. 
Beckley? A. Yes. 

Q. That you told her to purchase this property for you. 
Did you ever may anv such statement? A. Never in mv 
life. 

Q. Did you want this property back? A. If I had 
wanted, it, I didn’t have to sell it. It was paid for. If 
I had wanted it, I wouldn’t have needed my niece or any¬ 
body to bid for me in Court. My record is clear with the 
Internal Revenue. 

• •#*#*•#•* 

83 Q. Now, do you remember me telling you about 
a contract that Miss Lane had signed in September 
of 1952? A. Yes, I remember you telling me about it. 
First I ever heard of it was when you told me. 

Q. The contract that Miss Lane had signed, September 
11,1952, for $23,000? A. Yes. That was news to me when 
you told me. I didn’t know anything about it. 




Q. You didn’t know anything about it? A. I didn’t 
know anything about it. 

Q. Nobody had gotten in touch with you and talked to 
vou about the matter in anv form? A. Not a soul. No- 
body had spoken to me. 

• i* * • • • # • • * 

Redirect Examination 
By Mr. Morgan: 

101 Q. Mr. Beckley, you heard the witness lone Lane, 
I believe, testify that she did obtain the other $3,000? 
She had a $500 deposit up, but she did obtain the other 
$3,000, and informed you of that fact; is that true or 
not? A. She never informed me. 


Bv Mr. Grant: 

104 Q. Mr. Beckley, it has been stated that you were 
going to loan this money to Mr. Smith. You were 
going to loan the money upon the property; is that not 
right? A. That is right, sir. 

*•#*#••••• 

Direct Examination 
By Mr. Robinson: 

Wm. B. Smith 

109 Q. Will you state your full name and your address ? 
A. William B. Smith. 2811 Eleventh Street, North- 

West. 

Q. In the District of Columbia? A. Yes. 

Q. You were the plaintiff in the original case, and the 
William B. Smith who is the defendant in the cross com¬ 
plaint? A. Yes. 

110 Q. You bought the property at 1827 Seventh 
Street, Northwest, from Mr. Beckley? A. Yes. 




Q. Other than the purchase of this property, have you 
had any dealings with Mr. Beckley? A. Yes. 

Q. With frequency or infrequency? A. Frequently I 
■would borrow $100 from him at times. 

Q. Would you consider that you knew Mr. Beckley well, 
very well, or slightly? A. I would say well. 

• •#•••••#• 

111 The Witness: I go to see Mr. Beckley concerning 
the property. I tell him my proposition, and that 

was this: I wanted him to furnish monev to buv this 
property, and he asked me about some money. I told him 
I didn’t have any money. I told him at that time I wanted 
the property to be in Miss Lane’s name, and that I was 
going to try to make some money in the next two or 
three years, and fix the Government people. I was going 
to fix them up as quick as I could get the money, and if 
I didn’t get that place, I would have no chance at all about 
paying all that money I owed the Government. 

• •#•#•••*• 

112 Q. Did he know or have any knowledge of how’ 
much you were making in the barbershop? A. He 

did. 

Q. How did he have knowledge of these facts? A. I 
would tell him. 

Q. You discussed your business affairs with him? A. 
More than I w T ould anybody else. 

• •*•*•••*• 

113 Q. Did you have any knowledge at that time of 
the bid that had been submitted for the property? 

A. Not then. 

Q. When did you find out? A. Later on I found out 
that the property was going to be sold in Court, and that I 
had to get some bids to take to the Court, and I go down to 
see Mr. Simon. He was my lawyer at that time. And 
he had a bid, I believe, down there. I don’t know exactly 
what the bid was, but, anyway, he had a bid down there, 
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and I said, “Well, you better put a bid of $23,000,” I 
think I told him. And I told him that Miss Lane was 
going to buy the property, and Mr. Beckley was going to 
furnish the money. 

118 Q. After the decision was made in Mr. Lawson’s 
office that the title was to be placed in lone Lane’s 
name— A. lone. lone. Not Iona. 

Q. lone? A. That is right. 

Q. Was there any further discussion between you and 
Mr. Beckley regarding that fact? A. Well, we discussed 
it and he was very well pleased, seemed to be, with it in 
her name. All the time until the title company held up the 
sale. 

120 Q. During the time between the first sale and a 
month before the second sale, during that period 
of time, Mr. Beckley told you, did he, that he was ready 
to produce the money that was needed? A. I tell you, 

I am a little confused. Let me tell you my "way. 

The Court: Let him tell it. 

Mr. Robinson: Let me rephrase the question. 

The Court: Let him tell you. 

The Witness: Let me tell you the truth about the whole 
entire thing. 

Mr. Robinson: That is what we are after. Proceed. 

The Witness: All right. Just about a month before 
the last sale, Mr. Beckley told me that I would have to 
get $15,000 or something. I knew then that Mr. Beckley 

was getting ready not to do anything. 

• ••••••••• 

Cross Examination <4 

By Mr. Grant: 

125 Q. Well, I will read this to you, then: 

“Were you present at a conversation between Mr. 
Beckley, who is here today, and Miss Lane, who is here 
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today, and yourself, concerning possible purchase of that 
property?” A. I made a statement that we were in her 
home. 

Q. All right. You were in her home. That is all right. 
Did you so understand, and was this the agreement be¬ 
tween you: 

“Mr. Beckley was going to put a first trust on the 
property for her, and I was going to lease the property 
from her.” A. No such thing as no trust be mentioned. 

Q. How was Mr. Beckley going to put up the money? 
A. He was going to furnish the money to buy the prop¬ 
erty, and I was going to pay $400 a month to him to 
secure that money. 

Q. How could you secure the money without a first deed 
of trust? A. I don’t know nothing about a deed of trust. 

• •••#•••*• 

By Mr. G-rant: 

126 Q. Now, this contract that was made by Miss 
Lane down there at Mr. Simon’s office, when Miss 
Lane made a contract, it was at your instance, wasn’t 
it? You had her make that contract, didn’t you? A. Yes. 

Q. With your lawyer, Mr. Simon, for $23,000? And had 
Miss Lane sign it, did you not? A. Yes. 

By Mr. Grant: 

130 Q. Mr. Smith, after this deal with Mr. Beckley 
and Miss Lane fell through—this was an oral agree¬ 
ment, there was never anything in* writing about this? 
A. No. 

Q. Oral, was it not? -A. Yes. 

Q. All by word of mouth? A. Yes. 

Q. It was put up for sale again, was it not? A. I don’t 
know. 

• ••*•••••• 
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131 Q. You said that you and Mr. Beckley came down 
here when Mr. Scheer bought the property for 
$23,000, didn’t you? A. Yes. 

Q. And you wanted Mr. Beckley to put up the money? 
A. Yes. 

Q. Now, Miss Lane was out of it then, wasn’t she? A. 
No. 

Q. She was not? After Mr. Scheer bought the property, 
you had your wife and your daughter buy it from him, 
did you not? A. No. 

Q. Well, you bought it from Sylvia Brown, did you not? 
A. Yes. 

Q. And that is how the property is held today, by your 
wife and by your daughter? A. Yes. 

• ••#•••••* 

134 Mr. Grant: . . . May it please the Court, I was to 
put this in evidence. 

Mr. Morgan: I have no objection. 

The Deputy Clerk: Third-party Defendant No. 3’s Ex¬ 
hibit No. 1. 

(Deed was marked Third-party Defendant No. 3 s Ex¬ 
hibit No. 1, for identification.) 

The Court: It will be admitted. 

(Deed marked for identification as Third-party Defend¬ 
ant No. 3’s Exhibit No. 1, was received in evidence.) 
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